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In the Matter of the COMPLAINT OF
Philip R. MARTIN, Petitioner, As
Owner of the 42’ 1989 Chris Craft, 427
Catalina Double Cabin, Pleasure Ves-
sel, Tranquility, USCG Doc. No.
1109120, For Exoneration from or
Limitation of Liability.

Civil Action No. 07-11079-RBC.

United States District Court,
D. Massachusetts.

Feb. 9, 2009.

Background: Boat owner petitioned for
exoneration from or limitation of liability
relating to fire at yacht club that damaged
owner’s boat and other club members’
boats, pursuant to maritime Limitation of
Liability Act. Yacht club, other club mem-
bers, and members’ subrogees filed vari-
ous claims, counterclaims, and crossclaims.
Yacht club moved for summary judgment.

Holdings: The District Court, Collings,
United States Magistrate Judge, held that:

(1) exculpatory “red letter” clause in club’s
by-laws was facially invalid due to
overbreadth;

(2) court would sever overbroad language
in exculpatory clause and render re-
mainder of clause valid and enforce-
able;

(3) exculpatory clause barred members’
negligence claims;

(4) exculpatory clause barred members’
contract claims; and

(5) club did not have bailment relationship
with members.

Motion granted.

1. Federal Civil Procedure ¢=2462

The purpose of summary judgment is
to pierce the boilerplate of the pleadings
and assay the parties’ proof in order to
determine whether trial is actually re-
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quired. Fed.Rules Civ.Proc.Rule 56(c), 28
U.S.C.A.

2. Federal Civil Procedure €=2470

Summary judgment cannot be con-
strued as a hollow threat, and a factual
dispute which is neither genuine nor mate-
rial will not survive a motion for summary
judgment. Fed.Rules Civ.Proc.Rule 56(c),
28 U.S.C.A.

3. Federal Civil Procedure ¢=2546

Mere speculations raised by the non-
moving party that are unsubstantiated will
not be sufficient to defeat summary judg-
ment. Fed.Rules Civ.Proc.Rule 56(c), 28
U.S.C.A.

4. Federal Civil Procedure ¢=2470.1

In weighing whether a factual dispute
is material when considering a motion for
summary judgment, the court must exam-
ine the substantive law of the case because
only disputes over facts that might affect
the outcome of the suit under the govern-
ing law will properly preclude the entry of
summary judgment. Fed.Rules Civ.Proc.
Rule 56(c), 28 U.S.C.A.

5. Federal Civil Procedure ¢=2470

The focus at the summary judgment
phase should be on the ultimate issue:
whether, viewing the aggregate package of
proof offered by the plaintiff and taking all
inferences in the plaintiff’s favor, the plain-
tiff has raised a genuine issue of fact.
Fed.Rules Civ.Proc.Rule 56(c), 28 U.S.C.A.

6. Federal Civil Procedure ¢=2544

The party objecting to summary judg-
ment must set forth specific facts proving
a genuine issue of material fact in order to
deflect the swing of the summary judg-
ment scythe. Fed.Rules Civ.Proc.Rule
56(c), 28 U.S.C.A.
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7. Federal Civil Procedure ¢=2546

Where the non-moving party rests
merely upon conclusory allegations, im-
probable inferences, and unsupported
speculation, summary judgment will be ap-
propriate. Fed.Rules Civ.Proc.Rule 56(c),
28 U.S.C.A.

8. Federal Civil Procedure 2466

Summary judgment rule mandates the
entry of summary judgment, after ade-
quate time for discovery and upon motion,
against a party who fails to make a show-
ing sufficient to establish the existence of
an element essential to that party’s case,
and on which that party will bear the
burden of proof at trial. Fed.Rules Civ.
Proc.Rule 56(¢), 28 U.S.C.A.

9. Admiralty ¢=1.11
With admiralty jurisdiction comes the
application of substantive admiralty law.

10. Admiralty &=1.11

Absent a relevant statute, the general
maritime law, as developed by the judicia-
ry, applies to claims in admiralty.

11. Admiralty &1.20(1)

Although a court sitting in admiralty
jurisdiction must apply federal maritime
rules that directly address the issues at
hand, it should resort to state law when no
federal rule covers a particular situation.

12. Admiralty €=1.20(1)

Except where materially different,
state law may fill in the gaps where there
is no admiralty law directly on point.

13. Contracts ¢=114

The first question a court must ask in
deciding whether to uphold a marine con-
tract’s “red letter” exculpatory clause in
admiralty action is whether the clause is
limited to barring liability for ordinary
negligence, and if the clause in question is
so limited, then the second part of the
inquiry is to ensure that it was not inflict-

ed by a monopolist or one with greatly
superior bargaining power; if the answer
to both of those questions is in the affirma-
tive, then the inquiry stops and the clause
is valid, but if either of the answers is in
the negative, then the clause, as is, is
invalid.

14. Clubs &4
Wharves €=20(1)

Exculpatory “red letter” clause in
yacht club’s by-laws, which shielded club
from liability for its negligent acts or omis-
sions which damaged club members’ boats
or other property, was facially invalid due
to overbreadth for covering more than just
simple negligence, where clause provided
that club’s “absolution from liability shall
include but not be limited to” negligent
acts or omissions, and clause contained
such phrases as “any liability.”

15. Clubs &4
Wharves ¢=20(1)

Exculpatory “red letter” clause in
yacht club’s by-laws, which shielded club
from liability for its negligent acts or omis-
sions which damaged club members’ boats
or other property, was not invalid as hav-
ing been inflicted by a monopolist or one
with greatly superior bargaining power,
where members had other options avail-
able to them for docking or storing boats.

16. Contracts &=137(1)

Having concluded that a marine con-
tract’s exculpatory “red letter” clause is
invalid due to overbreadth, a court sitting
in admiralty may sever or divide provi-
sions that are unlawful as written, retain-
ing those provisions or applications of
them that are permissible.

17. Contracts &137(1)

Relevant factors for determining
whether to narrow a marine contract’s fa-
cially overbroad exculpatory “red letter”
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clause in an admiralty action are the level
of overbreadth of the clause and the plain-
ness of its illegality, the boilerplate charac-
ter of the contract, lack of specific negotia-
tion, the absence of an explicit reference to
negligence, and the presence of an attor-
ney’s fees clause.

18. Clubs &4

Wharves &=20(1)

District court sitting in admiralty
would sever overbroad language in excul-
patory “red letter” clause in yacht club’s
by-laws, which shielded club from liability
for its negligent acts or omissions which
damaged club members’ boats or other
property, in limitation of liability action
brought by boat owner arising from fire at
club that damaged owner’s and other
members’ boats; despite clause’s expansive
language, it also detailed specific instances
in which club was to be absolved from
liability and conveyed an effective warning
to club members. 46 U.S.C.A. § 30501 et
seq.

19. Clubs &4

Wharves &=20(1)

Specific negotiation factor did not pre-
vent district court from narrowing facially
overbroad exculpatory “red letter” clause
in yacht club’s by-laws, which shielded club
from liability for its negligent acts or omis-
sions which damaged club members’ boats
or other property, in limitation of liability
action brought by boat owner arising from
fire at club that damaged owner’s and
other members’ boats; although there was
no actual negotiation between club and
members as to the clause, the clause was
specifically tailored to club’s needs and the
members had an ongoing right to seek to
change the clause, all of the members had
attended a membership meeting prior to
the fire and were aware that the by-laws
could be amended, and given club’s non-
profit status, it made fiscal sense for club
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to use clause to limit its liability in order to
preserve its viability. 46 U.S.C.A. § 30501
et seq.

20. Clubs ¢4
Wharves &=20(1)

Yacht club’s by-laws contained an ex-
plicit reference to both negligence and fire
providing a clear, forthright warning to the
reader about club’s protection from liabili-
ty for its negligent acts or omissions, and
therefore district court would not refrain
from narrowing facially overbroad exculpa-
tory “red letter” clause in by-laws on the
basis of an absence of a specific reference
to negligence, as done in prior case, in
maritime limitation of liability action
brought by boat owner arising from fire at
club that damaged owner’s and other club
members’ boats; exculpatory clause made
a direct reference to negligence and also
specifically stated that club was absolved
from liability due to fire. 46 U.S.C.A.
§ 30501 et seq.

21. Clubs =4
Wharves &=20(1)

Presence of an attorney fee clause
deterring suit was not a barrier to district
court’s narrowing of facially overbroad ex-
culpatory “red letter” clause in yacht
club’s by-laws, where there was no provi-
sion for attorney fees in exculpatory clause
which shielded club from liability for its
negligent acts or omissions which damaged
club members’ boats or other property, in
maritime limitation of liability action
brought by boat owner arising from fire at
club that damaged owner’s and other
members’ boats. 46 U.S.C.A. § 30501 et
seq.

22. Clubs =4

Wharves ¢=20(1)

Fact that some yacht club members
entered into an independent contract with
club for winter storage of their boats did
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not negate the general application of club’s
by-laws to members, and members were
thus barred from bringing cause of action
for simple negligence against club under
the exculpatory “red letter” clause in the
by-laws, which shielded club from liability
for its negligent acts or omissions which
damaged club members’ boats or other
property, in maritime limitation of liability
action brought by boat owner arising from
fire at club that damaged ownmer’s and
other members’ boats; while winter stor-
age application did not explicitly reference
the by-laws, it did not supercede or nullify
them, and for by-laws not to apply to
members who stowed their boats at club
during winter while at the same time re-
maining applicable to all other members
would be unjust and arbitrary, and fact
that club sometimes made goodwill pay-
ment to owners for damage to boats at
club did not give rise to inference that club
did not follow its by-laws. 46 U.S.C.A.
§ 30501 et seq.

23. Contracts ¢=164

A contract should be construed in the
light of a previous contract which is evi-
dently designed to control the relations of
the parties for a period covered by the
latter contract, unless the latter contract in
manifestly an abrogation of the former.

24. Clubs €¢=12

Wharves ¢&=20(1)

Yacht club members’ contract claims
against club were based on negligent
breach of an express or implied contract to
protect members’ property, and were thus
barred by the exculpatory “red letter”
clause in club’s by-laws, which shielded
club from liability for its negligent acts or
omissions which damaged club members’
boats or other property, in maritime limi-
tation of liability action brought by boat
owner arising from fire at club that dam-
aged owner’s and other members’ boats.
46 U.S.C.A. § 30501 et seq.

25. Bailment &=1

A “bailment” is the delivery of goods
by their owner to another for a specific
purpose, and the acceptance of those goods
by the other, with the express or implied
promise that the goods will be returned
after the purpose of the delivery has been
fulfilled.

See publication Words and Phras-

es for other judicial constructions

and definitions.
26. Bailment =5

Yacht club did not have exclusive
right to possession of club members’ boats,
and therefore no bailment relationship was
created; members had free access to their
boats at any time while storing them at
club. 46 U.S.C.A. § 30501 et seq.

John David Blaisdell, Robert E. Kiely,
Regan & Kiely, LLP, Brian Keane, Kap-
lan/Bond Group, Boston, MA, for Philip R.
Martin.

Thomas J. Conroy, Law Offices of
Thomas J. Conroy & Associates, Cam-
bridge, MA, for Anthony Arnone.

David J. Farrell, Jr., Law Office of
David J. Farrell, Jr., Chatham, MA, for
Metropolitan Yacht Club, Inc.

Steven E. Kramer, Wellesley Law Asso-
ciates, Wellesley, MA, pro se.

Steven E. Kramer, Wellesley Law Asso-
ciates, Wellesley, MA, for Donald Salvucci.

MEMORANDUM AND ORDER ON DE-
FENDANT METROPOLITAN
YACHT CLUB, INC.S MOTION
FOR SUMMARY JUDGMENT
(#48)

COLLINGS, United States Magistrate
Judge.
1. Introduction

On June 8, 2007, Philip R. Martin (“Mr.
Martin”) petitioned this Court for exonera-



146

tion from or limitation of liability relating
to a fire on November 17, 2006, at the
Metropolitan Yacht Club (“MYC”) that
damaged Mr. Martin’s pleasure vessel,
TRANQUILITY, as well as other MYC
members’ vessels. (#1 112, 5) Mr. Mar-
tin’s Petition, pursuant to the Limitation of
Liability Act, 46 U.S.C. §§ 30501 et seq.,
spawned a landslide of claims, counter-
claims, and crossclaims involving MYC, the
boat owners whose vessels were damaged
as a result of the fire, and the subrogees of
the boat owners (collectively, all parties
arguing on behalf of the boat owners will
be herein identified as “the boat owners”).
(##9, 10, 12-14)

In partial chronological order, the plead-
ings were filed as follows: Donald Salvucci
(“Mr. Salvucei”) filed a claim and answer
on September 25, 2007, alleging that the
fire occurred as a result of Mr. Martin’s
negligence and denying that Mr. Martin is
entitled either to exoneration or limitation
of liability.! (# 9) On September 27, 2007,
MYC filed its answer denying that Mr.
Martin had no knowledge or privity of the
fire and denying that Mr. Martin is enti-
tled to exoneration from or limitation of
liability; affirmative defenses alleging that
the fire was caused by parties other than
MYC, specifically Mr. Martin’s negligence;
and a claim for relief attributing liability
for the fire to Mr. Martin and seeking
indemnification and/or contribution from
him for losses incurred by MYC.2 (# 12)

On September 28, 2007, Anthony and
Dianne Arnone (“Mr. or Mrs. Arnone”)

1. On November 26, 2007, Mr. Salvucci filed a
three-count crossclaim alleging negligence,
breach of contract and breach of bailment
against MYC. (# 28)

2. On January 29, 2008, MYC filed an assent-
ed-to motion to amend its answer and claim
(# 41) which motion was granted the same
day.
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filed a claim and answer alleging that the
fire occurred as a result of the negligence
of Mr. Martin and/or Mr. Salvucci and/or
MYC and denying that Mr. Martin, or
others, are entitled either to exoneration
or limitation of liability. (# 14) On October
16, 2007, Mr. Martin answered MYC’s
claims and set forth affirmative defenses
alleging that the fire was caused by MYC’s
negligence and/or breach of contract.
(#16)°

On October 31, 2007, Travelers Insur-
ance Company (“TIC”) filed a motion to
intervene as subrogee of Mr. Martin as
owner of the vessel, TRANQUILITY, and
Mr. Salvucei as owner of the vessel,
OMNTI, along with a memorandum of law
in support thereof and a complaint against
MYC.4 (#22) MYC answered TIC’s com-
plaint and interposed affirmative defenses
on December 17, 2007.(# 33) On the same
date MYC also answered Mr. Salvucci’s
complaint, raised affirmative defenses, and
alleged a counterclaim against him. (# 34)
Four days later on December 21, 2007, Mr.
Salvucei answered MYC’s counterclaim
and raised affirmative defenses to it.
(# 37) On January 10, 2008, MYC filed an
answer and affirmative defenses to Mr.
and Mrs. Arnone’s claim. (# 38)

On January 24, 2008, International Ma-
rine Underwriters (“IMU”) filed a motion
to intervene as subrogee of Frances Malo-
ney (“Mr. Maloney”) as owner of the ves-
se, NON CENTS, and Margaret and
Richard Young (“Mr. or Mrs. Young”) as
owners of the vessel, TEACHER’S PET,

3. On October 17, 2007, this case was referred
to the undersigned for full pretrial case man-
agement not including dispositive motions.
(# 19) With the parties’ consent, on Novem-
ber 27, 2007 the case was reassigned to the
undersigned for all purposes, including trial
and the entry of judgment. (# 31)

4. This motion was allowed on February 6,
2008.
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(# 39) along with a memorandum of law in
support and a complaint against MYC.?
(#40) On January 29, 2008, MYC an-
swered IMU’s petition and asserted affir-
mative defenses. (# 42)

On January 30, 2008, Mr. and Mrs. Ar-
none filed an amended crossclaim against
MYC. (#43) MYC filed an answer and
affirmative defenses to Mr. and Mrs. Ar-

none’s amended crossclaim on March 6,
2008.(# 46)

On April 29, 2008, MYC filed a motion
for summary judgment (# 48) with twenty-
two exhibits b, an affidavit (#49) and a
memorandum of law in support. (# 50) The
summary judgment motion seeks disposi-
tion of the claims asserted against MYC by
TIC, Mr. Salvucei, Mr. and Mrs. Arnone
and IMU. On May 20, 21, and 22, 2008,
Mr. Salvucci, Mr. and Mrs. Arnone, and
TIC/IMU respectively filed oppositions to
MYC’s motion for summary judgment with
supporting statements of material fact and
memoranda of law. (## 53-59) At this
juncture, the record is complete and the
motion for summary judgment stands
ready to be decided.

II. Factual Background

On November 17, 2006 at approximately
4:52 a.m. there was an accidental fire at
the MYC. (#59, Exh. 22) The fire de-
stroyed two yachts, TRANQUILITY and
THE OMNI, causing them to sink. (# 59,
Exh. 22) Eight other boats were damaged
by the fire. (# 54, Exh. 22) Pertinent to
this lawsuit, the following members’ ves-
sels sustained damage as a result of the
November 17, 2006 fire while they were
stored in the water for the winter at MYC:
Mr. Martin’s TRANQUILITY, Mr. Salvuc-
c¢i’'s THE OMNI, Mr. and Mrs. Arnone’s

5. This motion was allowed on the day it was

filed.

6. As originally filed, the exhibits numbered
fifty. However, on May 5, 2008, MYC refiled

LADY-DY, Mr. Maloney’s NON-CENTS,
and Mr. and Mrs. Young’s TEACHER’S
PET. (# 50 110; # 59 110)

The Massachusetts State Police Fire
and Explosion Section conducted an inves-
tigation into the cause of the fire starting
November 17, 2006 and ending approxi-
mately December 1, 2006, and then com-
piled a report from this investigation.
(# 59, Exh. 22) The investigator opined
that the most probable cause of the fire
was “the result of electrical arcing in the
wiring located beneath the surface of the
finger dock.” (# 59, Exh. 22)

Upon joining the MYC, a non-profit or-
ganization, all members—including the
parties in this case—filled out and signed a
membership application. (# 48, Exh. 2-6;
#50 16; #59 16) Above the signature
line, the membership application states
that “I agree if accepted, to abide to (sic)
the By-laws and Rules of the Club.” (# 48,
Exh. 2-6) The members pay an initiation
fee and club dues according to the By-
Laws. (# 48, Exh. 1, Art. XVII, XXI)

The members of MYC may apply to
store their boats on the Club premises
throughout the year. (# 48, Exh. 1, Dock
and Float Rules) In 2006 “[wlinter storage
season [ran] from November 1 to March
31. Summer season [ran] from April 1 to
October 31....” (# 48, Exh. 1, Dock and
Float Rules § 5) A summer slip costs $40
per linear foot according to the Slip Appli-
cation. (# 48, Exh. 7-11B) Winter storage
costs $24 per linear foot for dry storage
and $14 per linear foot for wet storage
according to the Winter Storage Applica-
tion. (# 48, Exh. 12-16) Other fees and
costs are associated with the storage but

certain of the multipart documents as single
documents. (# 51) For the sake of clarity, the
exhibits shall be designated as MYC refer-
ences them in the text of its motion (# 48).
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they are not material to this dispute. (# 48,
Exh. 12-16) The Dock and Float Rules
provide that “[bloat owners assume all
risks of any damage incurred during the
storage period.” (# 48, Exh. 1, Dock and
Float Rules § 5) The members have free
access to their boats while stored at MYC.
(Young: #48, Exh. 18 at 27:10-28:6,
30:12-31:8; Maloney: # 48, Exh. 19 at
15:13-16:11, 22:1-13, 37:18-21; Arnone:
# 48, Exh. 20 at 33:1-21; Salvucci: # 48,
Exh. 21 at 47:18-51:8; Martin: # 48, Exh.
22 at 9:7-10:3, 28:3-29:18)

On the 2006 Slip Application, a clause
located directly above the signature line
reads, “The owner/master further acknowl-
edges that these provisions are in addition
to the Dock & Float Rules and the Bylaws
of Metropolitan Yacht Club, which the
owner/master hereby ratifies and con-
firms.” (# 48, Exh. 7-11B) There is no
comparable clause on the Winter Storage
Application. (# 48, Exh. 12-16)

Article XXIII of the By-Laws provides
for MYC’s limitation of liability. (# 48,
Exh. 1, Art. XXIII) Specifically, Section 2
states that:

The Club expressly absolves itself and
its servants, agents, and employees and
each member agrees that the Club may
absolve itself from any liability for dam-
ages to any boat, property, appurte-
nances and contents thereof, or for dam-
ages to any property of each member or
anyone upon Club premises under right
or privilege of each member. Club prem-
ises shall include but not [be] limited to
docks, floats, storage, and lift facilities
for said boats. Said absolution from
liability shall include but not be limited
to: (a) Fire; (b) Theft; (¢) Vandalism;
(d) Water damage; (e) Negligent acts or
omissions.

Motion For Summary Judgment # 48,
Exh. 1, Art. XXIII § 2.
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The By-Laws and Club rules contain other
liability-limiting language. For example,
in the Dock and Float Rules, Section 5
states that “[b] oat owners assume all risks
of any damage incurred during the storage
period.” (# 48, Exh. 1, Dock and Float
Rules § 5) Further, the By-Laws also pro-
vide that
[t]he Club shall not be liable to the boat
owner or those claiming by and through
him for any loss or damage to his prop-
erty or person, or to the property or
person of his employees, agents and
guests, and servants resulting from any
breach of any contract, agreement, or
work order.

Motion For Summary Judgment # 48,
Exh. 1, Art. XXIII § 6.

The members are “supposed to” get a
copy of the By-Laws “[w]hen you join the
club.” (#48, Exh. 18 at 9:17-10:9) Al-
though not everyone gets a copy immedi-
ately after they join, “if you have a boat
there, you’d have an opportunity to go into
the ... clubhouse and pick one up.” (# 48,
Exh. 18 at 10:4-9) Many members received
a copy of the By-Laws by the time they
attended their first member meeting, as
was the case with Mr. Young, while Mr.
Maloney believed he received a copy upon
officially becoming a member. (# 48, Exh.
18 at 47:11-17; Exh. 19 at 44:3-9) In the
case of Mr. and Mrs. Arnone, they did not
receive a copy until approximately nine
months after signing the membership ap-
plication. (# 48, Exh. 20 at 106:18-24) Mr.
Salvucci obtained a copy of the By-Laws
one year after he joined and every year
thereafter. (# 48, Exh. 21 at 37:7-14) Mr.
Martin possessed and read the By-Laws
prior to the date of the fire. (# 48, Exh. 22
at 11:15-12:24)

The By-Laws may be amended by a
two-thirds vote of the members present at
a meeting conducted under Robert’s Rules
of Procedure. (# 50 16; #59 16) All of
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the members at issue in the instant case
have attended a membership meeting prior
to the fire and were aware that the By-
Laws could be amended. (Young: # 48,
Exh. 18 at 11:17-12:6, 71:19-73:15; Malo-
ney: # 48, Exh. 19 at 14:7-24, 68:1-69:24;
Arnone: # 48, Exh. 20 at 27:9-28:25,
68:12-17; Salvucci: # 48, Exh. 21 at
17:10-21, 19:19-20:5; Martin: # 48, Exh.
22 at 30:24-31:10)

According to Richard H. Kream, a long-
time member of the club, the MYC has
reimbursed members for minor damages—
less than $500—incurred when the travel
lift hauled the vessel out of the water for
the winter or launched it in the spring.
(# 49711, 4-6) The By-Laws provide that
the Board of Trustees has “the authority
to incur any expense not included in the
approved budget in an amount not to ex-
ceed $5,000.00 and shall report such ex-
pense at the next regular meeting of the
Club.” (# 48, Exh. 1, Art. XII § 3) Mr.
Kream averred that such payments were
to be considered “gifts made to individual
members in the interests of expediency
and good will rather than admissions of
any responsibility by the club.” (# 491 6)

IIl. Summary Judgment
Standard of Review

[11 The purpose of summary judgment
“‘is to pierce the boilerplate of the plead-
ings and assay the parties’ proof in order
to determine whether trial is actually re-
quired.”” Rojas—Ithier v. Sociedad Espa-
nola de Auxilio Mutuo y Beneficiencia de
Puerto Rico, 394 F.3d 40, 42 (1st Cir.2005)
(quoting Wynne v. Tufts Univ. Sch. of
Med., 976 F.2d 791, 794 (1st Cir.1992), cert.
denied, 507 U.S. 1030, 113 S.Ct. 1845, 123
L.Ed.2d 470 (1993)); see also Garside v.
Osco Drug, Inc., 895 F.2d 46, 50 (1st Cir.
1990). The party moving for summary
judgment bears the initial burden of as-
serting the absence of a genuine issue of
material fact and “support[ing] that asser-

tion by affidavits, admissions, or other ma-
terials of evidentiary quality.” Mulvihill
v. Top-Flite Golf Co., 335 F.3d 15, 19 (1st
Cir.2003); De La Vega v. San Juan Star,
Inc., 377 F.3d 111, 115-16 (1st Cir.2004).
“‘Once the moving party avers the ab-
sence of genuine issues of material fact,
the nonmovant must show, through mate-
rials of evidentiary quality, that such a
dispute exists.”” Cordero—Soto v. Island
Finance, Inc., 418 F.3d 114, 119 (1st Cir.
2005) (quoting Rathbun v. Autozone, Inc.,
361 F.3d 62, 66 (1st Cir.2004)); see also
Mulvihill, 335 F.3d at 19 (citing Suarez v.
Pueblo Int’l, Inc, 229 F.3d 49, 53 (1st
Cir.2000)).

When considering whether to grant
summary judgment, the Court must deter-
mine whether “... the pleadings, the dis-
covery and disclosure materials on file, and
any affidavits show that there is no genu-
ine issue as to any material fact and that
the movant is entitled to judgment as a
matter of law.” Fed.R.Civ.P. 56(c). The
Court looks to “the record on summary
judgment in the light most favorable to the
nonmovant.”  Hoffman v. Applicators
Sales and Service, Inc., 439 ¥.3d 9, 11 (1st
Cir.2006) (citing Santiago—Ramos v. Cen-
tennial P.R. Wireless Corp., 217 F.3d 46,
50 (1st Cir.2000)). All reasonable infer-
ences will be drawn in the favor of the
nonmoving party.  Poulis—Minott .
Smith, 388 F.3d 354, 361 (1st Cir.2004);
see also Alliance of Auto. Mfrs. v. Gwado-
sky, 430 F.3d 30, 34 (1st Cir.2005), cert.
denied, 547 U.S. 1143, 126 S.Ct. 2034, 164
L.Ed.2d 806 (2006); Santoni v. Potter, 369
F.3d 594, 598 (1st Cir.2004); Mulvihill,
335 F.3d at 19; Podiatrist Ass’n, Inc. v.
La Cruz Azul de Puerto Rico, Inc., 332
F.3d 6, 13 (1st Cir.2003).

[2,3] Despite this “notoriously liberal”
standard, Mulvihill, 335 F.3d at 19, sum-
mary judgment cannot be construed as “a
hollow threat”. Kearney v. Town of Ware-
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ham, 316 F.3d 18, 22 (Ist Cir.2002). A
factual dispute which is neither “genuine”
nor “material” will not survive a motion for
summary judgment. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). “An issue is
‘genuine’ for purposes of summary judg-
ment if ‘the evidence is such that a reason-
able jury could return a verdict for the
nonmoving party.”” Poulis-Minott, 388
F.3d at 362-63 (quoting Hayes v. Douglas
Dynamics, Inc, 8 F.3d 88, 90 (1st Cir.
1993), cert. denied, 511 U.S. 1126, 114 S.Ct.
2133, 128 L.Ed.2d 863 (1994)); Rojas—Ithi-
er, 394 F.3d at 42; Calero—Cerezo v. U.S.
Dep’t of Justice, 355 F.3d 6, 19 (1st Cir.
2004). Mere speculations raised by the
nonmoving party that are unsubstantiated
will not be sufficient to defeat summary
judgment. Nieves-Luciano v. Hernan-
dez=Torres, 397 F.3d 1, 5 (1st Cir.2005).

[4] In weighing whether a factual dis-
pute is “material,” the Court must examine
the substantive law of the case because
“[o]nly disputes over facts that might af-
fect the outcome of the suit under the
governing law will properly preclude the
entry of summary judgment.” Anderson,
477 U.S. at 248, 106 S.Ct. 2505; De La
Vega, 377 F.3d at 115; Rojas-Ithier, 394
F.3d at 42.

[5-8] The focus at the summary judg-
ment phase “should be on the ultimate
issue: whether, viewing the aggregate
package of proof offered by the plaintiff
and taking all inferences in the plaintiff’s
favor, the plaintiff has raised a genuine
issue of fact.”” Rivas Rosado v. Radio
Shack, Inc., 312 F.3d 532, 535 (1st Cir.
2002) (quoting Dominguez—Cruz v. Suttle
Caribe, Inc., 202 F.3d 424, 430-31 (Ist
Cir.2000)); see also Nieves—Luciano, 397
F.3d at 4; Rojas-Ithier, 394 F.3d at 42.
The party objecting to summary judgment
must set forth specific facts proving a gen-
uine issue of material fact in order to
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“‘deflect the swing of the summary judg-
ment scythe.”” Noviello v. City of Boston,
398 F.3d 76, 84 (1st Cir.2005) (quoting
Mulviill, 335 F.3d at 19). Where “the
non-moving party rests ‘merely upon con-
clusory allegations, improbable inferences,
and unsupported speculation,’” summary
judgment will be appropriate. Forestier
Fradera v. Municipality of Mayaguez, 440
F.3d 17, 21 (1st Cir.2006) (quoting Benoit
v. Technical Mfg. Corp., 331 F.3d 166, 173
(1st Cir.2003) (further internal citations
omitted)). Moreover, the party objecting
to summary judgment may not rest “mere-
ly on allegations or denials in [their] own
pleading.”  Fed.R.Civ.P. 56(e)(2); Ra-
mirez Rodriguez v. Boehringer Ingelheim
Pharmaceuticals, Inc., 425 F.3d 67, 83 (1st
Cir.2005). Instead, Rule 56(c):
mandates the entry of summary judg-
ment, after adequate time for discovery
and upon motion, against a party who
fails to make a showing sufficient to
establish the existence of an element
essential to that party’s case, and on
which that party will bear the burden of
proof at trial.

Celotex Corp. v. Catrett, 477 U.S. 317, 322,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

1V. Discussion
A.  Adwmiralty Jurisdiction

[91 The parties agree that the issue at
hand falls under the purview of admiralty
jurisdiction, and “[wl]ith admiralty jurisdic-
tion comes the application of substantive
admiralty law.” FEast River S.S. Corp. v.
Transamerica Delaval, Inc., 476 U.S. 858,
864, 106 S.Ct. 2295, 90 L.Ed.2d 865 (1986).
See also La Esperanza de P.R., Inc. v.
Perez y Cia. de Puerto Rico, Inc., 124 F.3d
10, 16 (Ist Cir.1997) (“We address the
parties’ various claims under federal mari-
time law because ‘[a]dmiralty jurisdiction
brings with it a body of federal jurispru-
dence, largely uncodified, known as mari-
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time law.””) (quoting In ve Ballard Ship-
ping Co. v. Beach Shellfish, 32 F.3d 623,
625 (1st Cir.1994)). The parties disagree,
however, about the applicability of certain
state court decisions with the boat owners
arguing there is no need to resort to state
law given the abundance of admiralty
cases on the subject of exculpatory clauses
while MYC contends that the Court should
consider state law where (and if) there is
no admiralty law directly on point.

[10-12] The rule is that “[albsent a
relevant statute, the general maritime law,
as developed by the judiciary, applies.
Drawn from state and federal sources, the
general maritime law is an amalgam of
traditional common-law rules, modifica-
tions of those rules, and newly created
rules.” FEast River S.S. Corp., 476 U.S. at
864-865, 106 S.Ct. 2295 (citations and foot-
note omitted). “Although a court sitting in
admiralty jurisdiction must apply federal
maritime rules that directly address the
issues at hand, it may—and should—resort
to state law when no federal rule covers a
particular situation.” Greenly v. Mariner
Management Group, Inc., 192 F.3d 22, 25—
26 (1st Cir.1999) (citations omitted); Pers-
son v. Scotia Prince Cruises, Ltd., 330
F.3d 28, 32 (1st Cir.2003) (“ ‘State law may
supplement maritime law where maritime
law is silent ..., but state law may not be
applied where it is materially different
than maritime law, or where it would de-
feat the reasonably settled expectations of
maritime actors.’”) (quoting Windsor
Mount Joy Mut. Ins. Co. v. Giragosian, 57
F.3d 50, 54 (1st Cir.1995)); Acadia Ins.
Co. v. McNeil, 116 F.3d 599, 603 (1st Cir.
1997). Thus, except where materially dif-
ferent, state law may fill in the gaps where
there is no admiralty law directly on point.

B. Validity of the Exculpatory Clause

In 1955, the United States Supreme
Court attempted to settle uncertainty

among the federal courts by addressing
the issue of whether a towboat could con-
tract against all liability for its own negli-
gent towage. Bisso v. Inland Waterways
Corp., 349 U.S. 85, 85-86, 75 S.Ct. 629, 99
L.Ed. 911 (1955) (discussing the earlier
Supreme Court decision, The Steamer Syr-
acuse, 12 Wall. 167, 20 L.Ed. 382 (1871),
which invalidated a purely “tow at own
risk” contract clause). The Court adopted
the judicial rule that “contracts releasing
towers from all liability for their negli-
gence” are invalid. Bisso, 349 U.S. at 90,
75 S.Ct. 629 (footnote omitted). Two rea-
sons were given for this rule: “(1) to dis-
courage negligence by making wrongdoers
pay damages, and (2) to protect those in
need of goods or services from being over-
reached by others who have power to drive
hard bargains.” Bisso, 349 U.S. at 91, 75
S.Ct. 629 (footnote omitted).

The First Circuit, sitting in admiralty
jurisdiction, affirmed the validity of a “red
letter clause” in La Esperanza de P.R.
Inc. v. Perez y Cia. de Puerto Rico, Inc.,
124 F.3d 10, 19 (1st Cir.1997). Citing Bis-
so, the First Circuit stated that “[wlhile
exculpatory clauses-commonly referred to
as red letter clauses—were traditionally
disfavored by courts sitting in admiralty,

. such clauses are today routinely en-
forceable.” La Esperanza, 124 F.3d at 19
(also quoting East River S.S. Corp., 476
U.S. at 873, 106 S.Ct. 2295, for the proposi-
tion “that a marine contractor ‘can restrict
its liability within limits by disclaiming
warranties or limiting remedies.’”). In La
Esperanza, a ship owner and shipyard
brought actions against each other alleging
negligence and breach of contract as well
as unpaid work pursuant to contract, re-
spectively. La Esperanza, 124 F.3d at 12.
The rule, as laid out by La Esperanza, was
that “courts today will enforce red letter
clauses that are expressed clearly in con-
tracts entered into freely by parties of
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equal bargaining power, provided that the
clause not provide for a total absolution of
liability.” La Esperanza, 124 F.3d at 19
(citations omitted).

The shipyard’s “contract unambiguously
provid [ed] that ‘[t]he yard shall in no case
be held responsible for the damages re-
sulting from any loss of use or profit of the
vessel.’” La Esperanza, 124 F.3d at 20
(quoting the contract) (footnote omitted).
The Court held that the shipyard was neg-
ligent, but not grossly negligent, and
therefore in violation of the red letter
clause. La Esperanza, 124 F.3d at 19.
“The rationale for upholding such clauses,
so long as no overreaching is found, ... is
predicated upon the consideration that
businessmen can bargain over which party
is to bear the risk of damage and set the
price accordingly, thus achieving a more
rational distribution of the risk [and alloca-
tion of price] than the law would otherwise
allow.” La Esperanza, 124 F.3d at 19
(internal quotations and citations omitted).
Further, “[a] red letter clause, finally, may
not limit liability on a marine contract for
gross negligence because ‘“harm wilfully
inflicted or caused by gross or wanton
negligence,”’ operates to ‘invalidate an ex-
emption from liability.”” La Esperanza,
124 F.3d at 19 (quoting Todd Shipyards
Corp. v. Turbine Service, Inc., 674 F.2d
401, 411 (5th Cir.)), cert. denied sub nom.
Sentry Insurance v. Todd Shipyards
Corp., 459 U.S. 1036, 103 S.Ct. 447, 74
L.Ed.2d 602 (1982) (quoting 6A Corbin On
Contracts § 1472 (1964 ed.)). In other
words, had the Court found gross negli-

7. The Broadley exculpatory clause read:

The OWNER [Broadley] warrants and [cov-
enants] that ... the OWNER ... will [not]
make any claims, demands, causes of action
of any kind and nature, or obtain or enforce
any judgments, executions or levies thereon

. against MARINA, its officers, directors,
agents, servants, or its employees, arising
out of any damage, loss, personal injury or
death suffered by [him].... The OWNER
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gence, the red letter clause would have
been unenforceable as a limitation of the
ship owner’s recovery for “loss of the ves-
sel’s use and loss of profit” because “par-
ties may not totally absolve themselves of
all liability.” La Esperanza, 124 F.3d at
19.

The First Circuit’s decision in La Esper-
anza has been met with criticism. See
Broadley v. Mashpee Neck Marina, Inc.,
471 F.3d 272, 274-5 (1st Cir.2006) (holding
that La Esperanza “cannot control” in a
personal injury suit where an exculpatory
clause did not specifically reference negli-
gence and was “vastly overbroad and
against public policy insofar as it purports
to absolve Marina of liability for gross
negligence, recklessness and intentional
wrongdoing” 7) (footnote omitted). Circuit
courts are split on this issue. The Fifth,
Eighth, and Ninth Circuits have upheld
“exculpatory clauses that fully exonerate a
party from liability for its own negligence
...7 See Sander v. Alexander Richardson
Investments, 334 F.3d 712, 714, 721 (8th
Cir.2003) (“We hold that the exculpatory
clause contained in the slip rental agree-
ments is valid and enforceable. The
agreement clearly and unequivocally shift-
ed the risk of loss to the boat owner and
released the Yacht Club from all liability,
including that liability arising from its own
negligence. Public policy demands enfore-
ing contracts as written and recognizing
the parties’ freedom to contract.”); Royal
Ins. Co. of America v. Southwest Marine,
194 F.3d 1009, 1014 (9th Cir.1999) (“[E]x-

. agree[s] and covenant[s] that [he] will
defend, indemnify and save MARINA harm-
less from any and all of such claims, de-
mands, causes of action, judgments and ex-
ecutions, and the MARINA shall be entitled
to responsible attorneys fees in the event of
breach of the OWNER’s covenant hereun-
der.

Broadley, 471 F.3d at 273.
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cept in towing contracts, exculpatory
clauses are enforceable even when they
completely absolve parties from liability
for negligence.”) (citations and footnote
omitted); Theriot v. Bay Drilling Corp.,
783 F.2d 527, 540 (5th Cir.1986) (upholding
an exculpatory clause for a party’s own
negligence in an indemnification scenario).
The Eleventh Circuit, siding with the First
Circuit pre-Broadley, has held that an ex-
culpatory clause does not fully absolve a
party from their own negligence. Diesel
“Repower”, Inc. v. Islander Investments
Ltd., 271 F.3d 1318, 1324 (11th Cir.2001)
(A “limited liability clause ... must not
absolve the repairer of all liability and
must still provide a deterrent to negli-
gence.”).

Notably, Broadley held that the lan-
guage in La Esperanza stating that an
exculpation clause is valid “provided that
the clause not provide for a total absolu-
tion of liability,” La Esperanza, 124 F.3d
at 19, was “dicta.” Broadley, 471 F.3d at
274. The First Circuit stated “the better
rule” to be “that an exculpatory clause
limited to barring liability for ordinary
negligence would be valid, assuming it
were not inflicted by a monopolist or one
with greatly superior bargaining power.”
Broadley, 471 F.3d at 274. That is, the
First Circuit in Broadley disavowed any
notion that exculpatory clauses in marine
contracts cannot ever “provide for a total
absolution of liability,” Broadley, 471 F.3d
at 274 (quoting La Esperanza, 124 F.3d at
19), and said that “an admiralty rule, flatly
preventing parties from contracting away
claims for simple negligence in all circum-
stances, would be surprising.” Broadley,
471 F.3d at 274. Essentially, the Broadley
court held that a party may contract away
claims for simple negligence under all cir-
cumstances if the clause is valid. Broad-
ley, 471 F.3d at 274. Testing the validity
of the exculpatory clause requires applica-
tion of doctrines such as “unconscionability

and contracts of adhesion—turning on fac-
tors like adequate disclosure, relative bar-
gaining power and the like.” Broadley,
471 F.3d at 274 (citation omitted).

[13] Under Broadley’s “better rule,”
the first question to ask is whether the
“exculpatory clause [was] limited to bar-
ring liability for ordinary negligence.”
Broadley, 471 F.3d at 274. If the clause in
question is so limited, then the second part
of the inquiry is to ensure that “it [was]
not inflicted by a monopolist or one with
greatly superior bargaining power.”
Broadley, 471 F.3d at 274. If the answer
to both of those questions is in the affirma-
tive, then the inquiry stops and the clause
is valid. However, if either of the answers
is in the negative, then the clause, as is, is
invalid.

[14] Only simple negligence is alleged
in this case. The exculpatory clause in
MYC’s By-Laws does specify that MYC
shall be absolved from liability emanating
from “[n]egligent acts or omissions.” (# 48,
Exh. 1, Art. XXIII § 2) However, in light
of the broad language in which the MYC
clause is drafted, this is not the type of
“ordinary negligence” that Broadley in-
structs may be avoided. Preceding the
mention of “[n]egligent acts or omissions,”
the clause provides that “[s]aid absolution
from liability shall include but not be limit-
ed to.” (#48, Exh. 1, Art. XXIIT § 2)
Further, the clause contains such phrases
as “any liability.” (# 48, Exh. 1, Art. XXI-
II § 2) (emphasis added). As written, the
clause at issue covers more than just sim-
ple negligence and, consequently, is invalid
on its face under the Broadley rule.

[15] The MYC red letter clause does
pass muster under the second part of the
Broadley test—that is, to ensure that the
contract in question was “not inflicted by a
monopolist or one with greatly superior
bargaining power.” Broadley, 471 F.3d at
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274 (“Broadley does not claim that Marina
had undue bargaining power—presumably
because there are alternative marinas in
the general area [.]”). In this case the
boat owners admit that there is “availabili-
ty of summer dockage and/or winter stor-
age in the general area of [MYC].” (# 50
14, #59 14) Thus, “there was nothing
preventing the boat owners from ... re-
fusing to enter into the contract and dock-
ing, mooring, or otherwise keeping their
vessels at some other location.” In re
Stanton, 2005 WL 2035586, at *8 (D.Mass.
Aug. 18, 2005) (citations omitted). Be-
cause there were other options for docking
or storing boats available to the members
of the MYC, the contract was not inflicted
by a monopolist or one with unequal bar-
gaining power.

[16,17] Having concluded that the ex-
culpatory clause is invalid due to over-
breadth, the Court may “sever or divide
provisions that are unlawful as written,
retaining those provisions or applications
of them that are permissible.” See
Broadley, 471 F.3d at 275 (applying 2
Farnsworth on Contracts § 5.8 and Re-
statement (Second) of Contracts § 184 be-
cause “[s]tate law is not uniform” on this
issue). The Restatement specifically pro-
vides that “[a] court may treat only part
of a term as unenforceable ... if the par-
ty who seeks to enforce the term obtained
it in good faith and in accordance with
reasonable standards of fair dealing.”
Restatement (Second) of Contracts § 184
(emphasis in original). In determining
whether to narrow the clause, the relevant
factors to consider are the level of “over-
breadth of the clause and the plainness of
its illegality, the boilerplate character of
the contract[,] lack of specific negotiation,
the absence of an explicit reference to
negligence[,] ... and [the presence of an]
attorney’s fees clause....” Broadley, 471
F.3d at 276. The validity of the red letter
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clause at hand shall be evaluated pursuant
to these criteria, bearing in mind the First
Circuit’s observation that “we are dealing
with poorly developed and confusing admi-
ralty law.” Broadley, 471 F.3d at 277.

1. Overbreadth and the Plainness of its
Illegality

[18] While the exculpatory clause in
MYC’s By-Laws is perhaps not “extreme-
ly overbroad,” as was the clause in Broad-
ley, a certain degree of overbreadth is
manifested in phrases like “any liability”
and “absolution from liability shall include
but not be limited to.” (# 48, Exh. 1, Art.
XXIIT § 2) (emphasis added). Despite
this expansive language, MYC’s exculpato-
ry clause details instances in which the
Club was to be absolved from liability—
“[s]aid absolution from liability shall in-
clude but not be limited to: (a) Fire; (b)
Theft; (c) Vandalism; (d) Water damage;
(e) Negligent acts or omissions.” (# 48,
Exh. 1, Art. XXIII § 2) Unlike the situa-
tion in Broadley, this language is clear,
specific and quite “likely to convey an ef-
fective warning to the reader.” See
Broadley, 471 F.3d at 275 (emphasis in
original).

While the subject of exculpatory clauses
in general has been developed in admiralty
law, the parties have not cited any admi-
ralty cases addressing exculpatory clauses
incorporating specific limitations. Conse-
quently the Court shall look to state law
for guidance. The Massachusetts Appeals
Court held that a golf club was entitled to
summary judgment against the estate of a
member who died in an accident while
driving a golf cart. Post v. Belmont Coun-
try Club, Inc., 60 Mass.App.Ct. 645, 805
N.E.2d 63 (2004), rev. denied, 442 Mass.
1102, 809 N.E.2d 1061 (2004) (Table).
That Court, upholding the Club’s exculpa-
tory clause, stated that the member “was
bound by the release and indemnity clause,
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even though ... it was contained in a
member’s handbook among many other
rules.” Post, 60 Mass.App.Ct. at 647, 805
N.E.2d at 67.

The Post exculpatory clause is instrue-
tive because it details specific circum-
stances to which the exculpatory clause
applies similar to the MYC clause. Com-
pare Post, 60 Mass.App.Ct. at 646, 805
N.E.2d at 66 (citing to the clause which
uses phrases such as “[eJach person using
a cart,” “[e]ach person renting or driving a
cart,” and “injury to him/herself and dam-
age to the cart”) with Broadley, 471 F.3d
at 273 (showing a lack of specific circum-
stances in which liability is limited).
Therefore, MYC’s clause-insofar as it lists
specific examples—is not invalid due to
overbreadth.

The boat owners attempt to distinguish
the Post case by arguing that the exculpa-
tory clause in that case related to a very
narrow, particular and well-defined activi-
ty, the use of a golf cart. (# 59 at 28) This
contention is not persuasive. Not only are
the Post and MYC clauses comparable in
light of their specific applications, they are
similar with respect to their expansive lan-
guage as well. For example, the MYC
By-Laws state that “[t]he Club expressly
absolves itself ... from any liability ... or
for damages to any property....” (# 48,
Exh. 1, Art. XXIII § 2) (emphasis added)
whereas the Post exculpatory clause states
that “[eJach person renting or driving a
cart is responsible for any personal injury
or property damage caused ... and agrees
to indemnify the Club against all loss,
claims or expenses....” Post, 60 Mass.
App.Ct. at 646, 805 N.E.2d at 66 (emphasis
added). Also, whereas the MYC By-Laws
state that “[s]aid absolution from liability
shall include but not be limited to” (# 48,
Exh. 1, Art. XXIII § 2) (emphasis added),
the Post exculpation clause says “includ-
g without limatation.” Post, 60 Mass.

App.Ct. at 646, 805 N.E.2d at 66 (emphasis
added). Combining the rule of law from
Broadley and the instruction that Post
provides, the Court shall sever the over
broad language—cutting out the word
“any” and the phrase “including but not
limited to: (a) Fire; (b) Theft; (¢) Vandal-
ism; (d) Water Damage; (e)’—and leave
the remaining language as it stands.
Broadley, 471 F.3d at 275-76. See also
Greenly, 192 F.3d at 25-26. After excising
the expansive language, MYC’s clause is
not overly broad and can be read to ab-
solve the Club of liability in the circum-
stances of the case at bar.

2. Botlerplate Character

The MYC exculpatory clause is boiler-
plate in nature in the sense that it ap-
peared as a standard clause in the Club’s
By-Laws year after year. That being
said, the members of MYC have input into
the content and viability of the By—Laws.
The By-Laws set forth an adoption provi-
sion which reads:

These By-Laws with appended rules
and regulations, when adopted at a gen-
eral meeting, and approved by a two-
thirds majority of those present at such
meeting, and when approved by the
Board of Trustees shall replace any and
all previous By-Laws, rules and regula-
tions.

# 48, Exh. 1, Art. XXV.

Moreover, the By—Laws also incorporate a
mechanism by which they can be amended.
Specifically, Article XXV states that:

These By-Laws, or any of them, may
be altered, amended, repealed by a vote
of two-thirds of the members present
and voting at any annual or special
meeting called for the purpose and at
which a quorum is present, provided
that the notice of said meeting shall
specify the general nature of the subject
matter of the proposed alteration,
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amendment or repeal of the articles to
be effected thereby.

# 48, Exh. 1, Art. XXV.

Thus, the exculpatory clause in the By-
Laws was, at some point in time, approved
and adopted by the then-members of MYC
and Board of Trustees, and it is subject to
amendment or repeal if two-thirds of the
members so agree.

Further, the MYC By-Laws are tailored
to the Club and its needs; they are not a
standard form.

3. Lack of Specific Negotiation

[19] Although there was no actual ne-
gotiation between MYC and the boat own-
ers as to the exculpatory clause, the clause
was specifically tailored to MYC’s needs
and the members had an ongoing right to
seek to change the clause. See Post, 60
Mass.App.Ct. at 649-50, 805 N.E.2d at 68—
69. The boat owners argue that the con-
tent of the By-Laws and rules was not
negotiated at any time prior to, during, or
after signing their membership applica-
tions. (# 59 at 26-27) They also contend
that “the exculpatory clause contained in
the by-laws and rules was drafted and in
place long before any of the boat owners
became members of the club.” (# 59 at 26—
27) MYC counters that the boat owners
had “‘constant opportunity to ‘negotiate’
changes in the membership agreement’ by
amending MYC’s By-Laws and by voting
annually for Officers.”. (# 50 Part 1.C.3)
(quoting Post, 60 Mass.App.Ct. at 649-50,
805 N.E.2d at 68-69).

In Broadley, the Marina did “not sug-
gest that there was actual negotiation
about such terms.” Broadley, 471 F.3d at
276. The First Circuit noted that “[i]f the
negligence issue had been the subject of
actual bargaining and discussion, we might
well have a different reaction[.]” Broad-
ley, 471 F.3d at 276. Further, “where the
parties actually negotiated an overbroad
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exculpatory clause that clearly encompass-
es negligence, a good case can be made for
narrowing it to apply only to negligence,

. but ... ‘[tlhe fact that the [overbroad]
term is contained in a standard form sup-
plied by the dominant party argues against
aiding him in this request.”” Broadley,
471 F.3d at 275 (quoting Restatement
(Second) of Contracts § 184 cmt. b, illus.
4). Unlike the Marina’s clause in Broad-
ley, MYC’s exculpatory clause was specifi-
cally tailored to the Club’s needs. See
Broadley, 471 F.3d at 273. For example,
MYC’s clause mentions “damages to any
boat ... [that] the Club premises shall
include but not limited to docks, floats,
storage, and lift facilities for said boats
.... [and that the] absolution from liabili-
ty shall include but not be limited to: (a)
Fire; (b) Theft; (¢) Vandalism; (d) Water
damage; (e) Negligent acts or omissions.”
(# 48, Exh. 1 Art. XXIII § 2) (emphasis
added) The mention of “boats,” “docks,
floats, storage, and lift facilities for said
boats,” and “[w]ater damage” signifies that
this clause is customized for MYC’s pur-
pose. (# 48, Exh. 1 Art. XXIIT § 2) The
exculpatory clause in Broadley, however,
does not have a similar unique character to
it. See Broadley, 471 F.3d at 273.

Although there was no actual negotia-
tion that took place when each of the boat
owners in the instant case signed their
membership applications or winter storage
applications, “there was nothing prevent-
ing the boat owners from attempting to
negotiate the terms of the [member-
ship/winter storage application] or refusing
to enter into the contract and docking,
mooring, or otherwise keeping their ves-
sels at some other location.” In re Stan-
ton, 2005 WL 2035586, at *8. Broadley and
In re Stanton both dealt with marinas.
MYC, on the other hand, is a non-profit
organization which limits membership to
210 and involves a strict application pro-
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cess to join, including the requirement that
each member must obtain “the recommen-
dation of two (2) members in good stand-
ing who personally know the applicant.”
(# 48, Exh. 1, Art. XVII § 111, § 11) The
Post case is factually comparable and thus
provides valuable guidance.

In Post, the Massachusetts Appeals
Court affirmed the validity of an exculpa-
tory clause at a Country Club on summary
judgment. Post, 60 Mass.App.Ct. at 654,
805 N.E.2d at 72. At the time of the
accident, Post had been a member of the
Club for ten years and “[w] hen Post be-
came a member of the club, he entered
into an obligation, in the nature of a con-
tract, to be bound by the club’s rules and
by-laws, and accepted all obligations that
were not inconsistent with law.” Post, 60
Mass.App.Ct. at 647, 805 N.E.2d at 67
(citing to Massachusetts law for the propo-
sition that members of clubs, societies, as-
sociations, and organizations are charged
with knowledge of the by-laws or rules).

Further, even though some of the mem-
bers did not possess a copy of the By-
Laws until after they signed their mem-
bership applications—in some cases, a
year after, but in all cases well before
November of 2006 *—they had an ability to
seek to change the By-Laws. (Young:
# 48, Exh. 18 at 47:3-17; Maloney: # 48,
Exh. 19 at 44:3-9; Arnone: # 48, Exh. 20
at 106:18-24; Salvucci: # 48, Exh. 21 at
37:7-20; Martin: # 48, Exh. 22 at 11:15-
12:24) All of the boat owners in the instant
case had attended a membership meeting
prior to the fire and were aware that the
By-Laws could be amended. (Young:
# 48, Exh. 18 at 11:17-12:10, 71:19-73:15;

8. An argument is made that the boat owners
cannot be bound by the provisions of the MYC
By-Laws because they did not receive copies
before, or at the time, they applied to become
members of the Club. However, it is undisput-
ed that in their annual slip application, the
members sign directly below a statement

Maloney: # 48, Exh. 19 at 14:2-24, 68:1-
T1:1; Arnone: # 48, Exh. 20 at 27:9-28:25,
68:12-17; Salvuceci: # 48, Exh. 21 at
17:10-21, 19:19-20:5; Martin: # 48, Exh.
22 at 30:24-31:10) With no admiralty law
directly on point, Post provides that

[t]he membership had, in effect, the con-
stant opportunity to negotiate changes
in the membership agreement, including
the indemnity clause. Because mem-
bers retain the right to change those
terms by majority vote, or the election
of new officers, with the constant oppor-
tunity to ‘negotiate’ changes in the mem-
bership agreement, the contract here
differs substantially from that where a
consumer, in order to acquire needed
goods and services, is required to accept
its terms on a take it or leave it basis.

Post, 60 Mass.App.Ct. at 649-50, 805
N.E.2d at 68-69.

Lastly, as discussed at oral argument,
the nature of the organization is relevant
where MYC is a non-profit, limited mem-
bership, self-sustaining, common-interest
group and the only money it generates is
funneled directly back into its daily opera-
tions. It makes fiscal sense for such a
club which is without the resources appur-
tenant to a for-profit institution to limit its
liability in order to preserve its viability.

In light of the nature of the organiza-
tion, the fact that the boat owners had the
“the constant opportunity to negotiate
changes in the” By-Laws, and the fact
that the By—Laws were already specifically
tailored to fit the needs of MYC, the spe-
cific negotiation factor will not weigh

which reads “[tlhe owner/master further ac-
knowledges that these provisions are in addi-
tion to the Dock & Float Rules and Bylaws of
the Metropolitan Yacht Club, which the own-
er/master hereby ratifies and confirms. (# 48,
Exh. 7-11B)
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against the validity of MYC’s exculpatory
clause.

4. Absence of Specific Reference to
Negligence

[20] In Broadley, the First Circuit de-
clined to narrow the exculpatory clause, in
part due to the fact that the exculpatory
clause in that case “never sa[id] that it
exempt[ed] Marina from negligence.”
Broadley, 471 F.3d at 275. Broadley in-
structs that the probability of conveying
“an effective warning to the reader” is
important and suggests that a “clear and
specific disclaimer of liability for negli-
gence” might effect such a warning.
Broadley, 471 F.3d at 275 (emphasis in
original). Not only does the MYC clause
make direct reference to negligence, it also
specifically states that MYC is absolved
from liability due to “fire.” (# 48, Exh. 1,
Art. XXTIIT § 2) The explicit reference to
both negligence and fire provided a clear,
forthright warning to the reader and,
therefore, cannot be viewed as a reason to
refrain from narrowing the exculpatory
clause.

5. Presence of an Attorney’s Fees Clause

[21] The MYC exculpatory clause does
not contain an attorney’s fees -clause.
(# 48, Exh. 1, Art. XXIII) Broadley states
that a negative consequence of such a pro-
vision is that “[t]he injured slip-renter of-
ten has ample reason to hesitate about
suing—time, uncertainty, expenses—espe-
cially where ... the contract provides for
attorney’s fees to [MYC] for breach of the
agreement not to sue.” Broadley, 471
F.3d at 275. Where, as here, there is no
attorney’s fees clause ?, it obviously cannot
be viewed as a barrier to narrowing the
exculpatory clause.

9. There is an attorney’s fees clause in Article
XXIV—for indemnification—of MYC’s By-
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After carefully considering and weighing
all of these factors, the Court is of the view
that the unlawful provisions of the MYC
exculpatory clause may properly be sev-
ered, and that the remainder of the red
letter clause is valid and enforceable. The
MYC exculpatory “clause represents fair
dealing so that a judicial narrowing is
sound public policy.” Broadley, 471 F.3d
at 275.

C. Integration of By-Laws and Winter
Storage Application

[22] The By-Laws apply to all of the
members at MYC regardless of whether
the members stored their boat at the Club
for the winter. The boat owners claim
that they considered the Winter Storage
Application to have governed the winter
storage of their boats—that it governed a
separate service and that the By-Laws are
a distinet contract. (# 59 Part II) The boat
owners further claim that “MYC cannot be
allowed to exculpate itself from negligence
by reference to different documents and
language,” because “there is no mention of
exculpation for negligence, indemnification
or release from liability by boat owners to
MYC” on the Winter Storage Application.
(# 59 Part II) MYC argues that the By-
Laws apply to the members who use MYC
for winter storage and further claims that
there is no need to look at whether the two
contracts integrate because the Winter
Storage Application was just that, an ap-
plication. (# 50 Part I11.A)

In support of their position the boat
owners rely on a Massachusetts Appeals
case, Gilmore v. Century Bank and Trust
Co., 20 Mass.App.Ct. 49, 56, 477 N.E.2d
1069, 1073 (1985), because there is no ap-
plicable admiralty law. See Persson, 330
F.3d at 32; Greenly, 192 F.3d at 25-26.
In that state case, the Court held that

Laws, however, the indemnification is for its
trustees. (# 48, Exh. 1, Art. XXIII)
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“such factors as simultaneity of execution,
identity of subject matter and parties,
cross-referencing, and interdependency of
provisions” are helpful in determining
whether two documents can be read to-
gether. Gilmore, 20 Mass.App.Ct. at 56,
477 N.E.2d at 1073 (citing Chelsea Indus.,
Inc. v. Florence, 358 Mass. 50, 55, 260
N.E.2d 732 (1970)). In the instant case,
the parties are the same, and the two
contracts cover overlapping aspects of the
relationship; the By-Laws speak to excul-
pation and docking rules and the Winter
Storage Application is tailored towards ap-
plying for docking space. (# 48, Exh. 1,
Art. XXIII; Dock and Float Rules; # 48,
Exh. 12-16) However, the Winter Storage
Application did not cross-reference the
By-Laws and the two contracts were not
executed simultaneously. (# 48, Exh. 2-6,
12-16) Thus, under the Gilmore decision,
the outcome is uncertain.

In any event, the Gilmore case is not
dispositive because it is not necessary that
the two documents be read as one. Rath-
er, both contracts can apply and the con-
struction of the latter—the Winter Storage
Application—can turn on the application of
intentions manifested in the former. The
better rule, as applied to the facts of this
case, is laid out in Chelsea Industries, Inc.
v. Florence, 358 Mass. 50, 55, 260 N.E.2d
732 (1970). In that case, the Massachu-
setts Supreme Judicial Court held that an
exculpatory clause that was contained in
an employment contract but not in a pur-
chasing contract, applied to both contracts
because they

were closely interrelated [,] [t]he em-

ployment contract was contemplated by

the purchase contract[,] ... [the] term
of employment ... was tied to a provi-
sion of the purchase contract [,] ... the
employment contract stated that it ‘and
any written agreements entered into at
the same date constitute the entire con-
tract between the parties[, and] ... the

two provisions deal in very similar, but
not precisely the same, manner with the
same subject matter.’

Chelsea Industries, 358 Mass. at 55, 260
N.E.2d at 735-736 (quoting the contract)
(citations and footnote omitted).

Further, in Chelsea Industries, the two
documents were read as one contract even
though the purchase contract made no ref-
erence to the section of the employment
contract that was at issue. Chelsea Indus-
tries, 358 Mass. at 55, 260 N.E.2d at 736.
While the two documents were executed
contemporaneously, “the parties to the two
contracts were not the same.” Chelseaq,
358 Mass. at 55, 260 N.E.2d at 735.

Williston teaches that

reference to an extraneous document
may be essential to the interpretation
and construction of a contract because,
even though the writings in question
were neither executed on the same day,
nor made by the same parties, the later
writing may so far pertain to the same
transaction as the earlier that its mean-
ing at the time and place that it was
made can be understood only by refer-
ence to the earlier writing.

11 Williston on Contracts § 30:26 (4th ed.)
(footnotes omitted).

[23] Further, “a contract should be con-
strued in the light of a previous contract
which is evidently designed to control the
relations of the parties for a period cov-
ered by the latter contract, unless the
latter contract in manifestly an abrogation
of the former.” Starr Co. v. Columbia
Broadcasting System, 68 Ohio App. 352,
356, 36 N.E.2d 861, 864 (1941). See also
Opportunity, L.L.C. v. Ossewarde, 136 Ida-
ho 602, 607, 38 P.3d 1258, 1263 (2002)
(“The making of a new contract does not
necessarily abrogate a former contract un-
less it explicitly rescinds it, deals with the
subject matter so comprehensively as to be
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complete in itself, or is so inconsistent with
the first contract that the two cannot stand
together.”). Thus, whether Article XXIII
applies to MYC members is a question
quite apart from the question of whether
the Winter Storage Application also con-
trols the contractual agreement to store
the members’ boats on MYC premises for
the winter. That is, the fact that an inde-
pendent contract was entered into between
MYC and some its members, i.e., the Win-
ter Storage Application, does not necessar-
ily negate the application of the By-Laws
which are “equally binding on ... the gen-
eral membership.” (# 48, Exh. 1 at 25)

It is true that the summer Slip Applica-
tion references the By-Laws and the fact
that they are binding upon the members.
(# 48, Exh. 7-11B) See also Opportunity,
L.L.C., 136 Idaho at 607, 38 P.3d at 1263
(“IW] hen a subsequently executed agree-
ment specifically references and relies on a
former agreement, the two are to be inter-
preted together, if possible.”). While the
Winter Storage Application did not explic-
itly reference the By-Laws, it did not pur-
port to supercede or nullify the By-Laws
either.’ See 11 Williston on Contracts
§ 30:26 (4th ed.) (“[Tlwo agreements of a
similar nature between the same parties
will not be read together where the later
one expressly states that it supersedes and
annuls the prior one.”) (footnotes omitted).
It could not have been the intention of the
parties that the By—Laws were inoperative
as to the boat owners who participated in
winter storage at the Club because: 1) The
By-Laws state that they are “equally bind-
ing on ... the general membership”’; 2)
the By-Laws did not explicitly exempt ap-
plication to members who have stored

10. There was no express merger or inte-
gration clause in the Winter Storage Applica-
tion stating that the Winter Storage Applica-
tion consisted of the entire agreement. (# 48,
Exh. 12-16)
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their boats at MYC for the winter; and 3)
only members can store their boats at
MYC during the winter.!! MYC could not
have intended that the By-Laws not apply
to members who stow their boats at the
MYC during the winter while at the same
time remain applicable to all other mem-
bers. Such a construction would be unjust
and arbitrary as completely contradictory
to the intent of the drafter. Stop & Shop,
Inc. v. Ganem, 347 Mass. 697, 701, 200
N.E.2d 248, 251 (1964) (“Justice, common
sense and the probable intention of the
parties are guides to construction of a
written instrument.”).

It is noted that the boat owners make
reference, in a footnote of their brief, to
the fact that “MYC often paid member
boat owners for damage that occurred to
their boats at the club, thereby ignoring
the terms of the by-laws.” (# 59 at 11 113;
Part II at 31 n. 4) Indeed, some sums were
paid out to members for minor damages at
the discretion of the Board under the By-
Laws. (# 48, Exh. 1, Art. XII § 3) Specifi-
cally, the pertinent section of the By-Laws
states that the Board of Trustees “shall
have the authority to incur any expense
not included in the approved budget in an
amount not to exceed $5,000.00.” (# 48,
Exh. 1, Art. XII § 3) Richard H. Kream
explained in an affidavit that “[t]hese pay-
ments included a broken windshield, hull
damage resulting from the travel lift’s
slings, damage to a bow spotlight, and
fiberglass scratches .... [and that they]
were considered by the Board of Trustees
to be gifts made to individual members in
the interests of expediency and good will
rather than admissions of any responsibili-

11. Because the MYC Dock and Float Rules
state that “[n]o slip assignment shall be made
until an application for membership has been
accepted,” only members are able to store
their boats at MYC. (# 48, Exh. 1, Dock and
Float Rules § 2 111)



IN RE COMPLAINT OF MARTIN

161

Cite as 596 F.Supp.2d 142 (D.Mass. 2009)

ty of the club.” (# 49115-6) In the ab-
sence of any factual dispute regarding Mr.
Kream’s characterization of these pay-
ments, they cannot be deemed to give rise
to an inference that MYC did not follow its
By-Laws.

In sum, because the By-Laws apply to
all members of MYC even during winter
storage, the boat owners are restricted
from bringing any cause of action for sim-
ple negligence under the exculpatory
clause, as limited. Summary judgment is
granted in favor of the MYC on the negli-
gence claims.

D. Breach of Contract and Bailment
Claims

The boat owners claim that MYC
breached an express or implied contract
reasonably to protect the personal proper-
ty at issue (# 2291 12-15; # 401 112-15)
and a contract of bailment in that their
personal property was delivered to MYC,
MYC had exclusive care, custody, and con-
trol over the personal property, and that
MYC breached its duty by failing to return
the personal property to the boat owners
in the same condition. (# 22 1116-25;
# 40 1916-25) MYC asserts that it never
had exclusive care, custody, and control of
the boats and that the Dock and Float
Rules provide that “[b] oat owners assume
all risks of any damage incurred during
the storage period.” (# 48, Exh. 1, Dock
and Float Rules § 5)

1. Negligent Breach of Contract

[24] As previously established, the By—
Laws apply to the members who are par-
ties in this case, and the exculpatory
clause, as reformed, exculpates MYC from

12. MYC also argues that Section 6 of the By-
Laws extinguishes the boat owners’ contract
claims. (# 48, Exh. 1, Art. XXIII § 6) In perti-
nent part, Section 6 states that “[t]lhe Club
shall not be liable to the boat owner ... for

ordinary negligence. The contract claims
as alleged are based on negligent breach,
i.e., the failure “to install and/or maintain
the electrical system on their docks in a
reasonably safe manner” and the failure to
protect the property of the boat owners
“with reasonable care.” These contract
claims fall under the exculpatory clause
and, as such, the boat owners’ claims for
breach of contract are not cognizable.
MYC is entitled to the entry of summary
judgment on the breach of contract
claims.'?

2. Breach of Contract of Bailment

[25,26] A bailment “is the delivery of
goods by their owner to another for a
specific purpose, and the acceptance of
those goods by the other, with the express
or implied promise that the goods will be
returned after the purpose of the delivery
has been fulfilled.” Goudy & Stevens, Inc.
v. Cable Marine, Inc., 924 F.2d 16, 18 (1st
Cir.1991) (citing 9 Williston on Contracts,
§ 1030, pp. 875-76). In a case involving a
marine fire, Judge O'Toole stated that

Bailment relationships are often found
when a boat is left with a marina for
storage or repairs and the marina is
given exclusive right to possession of the
vessel. But where, as here, the marina
simply provides docking space to the
boat owners and is not given the exclu-
sive right to control the vessels, no bail-
ment relationship is created. [The ma-
rina and its trustees] are entitled to
summary judgment on the bailment
claims directed at them.

In re Stanton, 2006 WL 2035586, at *10
(citations omitted).

any loss or damage to his property or person

.. resulting from any breach of any contract,
agreement, or work order.” (# 48, Exh. 1,
Art. XXIII § 6)
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In this case, MYC did not have “exclusive
right to possession of the vessel.” In re
Stanton, 2005 WL 2035586, at *10(empha-
sis added). Instead, the members had
free access to their boats at any time while
storing them at MYC. (Young: # 48, Exh.
18 at 27:10-28:6, 30:12-31:8; Maloney:
#48, Exh. 19 at 15:13-16:11, 22:1-13,
37:18-21; Arnone: # 48, Exh. 20 at 33:1—
21; Salvuceci: # 48, Exh. 21 at 47:18-51:8;
Martin: # 48, Exh. 22 at 9:7-10:3, 28:3—
29:18) Since such free access by the own-
ers negates an essential element in a pri-
ma facie bailment claim, i.e., that MYC had
the exclusive right of possession of the
members’ vessels, MYC is entitled to the
entry of judgment in its favor on the bail-
ment claims.

V. Conclusion

For the foregoing reasons, it is OR-
DERED that Defendant Metropolitan
Yacht Club, Ine’s Motion For Summary
Judgment (# 48) be, and the same hereby
is ALLOWED. IT IS FURTHER OR-
DERED that pertinent clauses of Section
2 of Article XXIII of the By-Laws are
SEVERED so that Section 2 shall read as
follows:

The Club expressly absolves itself and
its servants, agents, and employees and
each member agrees that the Club may
absolve itself from any liability for dam-
ages to any boat, property, appurte-
nances and contents thereof, or for dam-
ages to any property of each member or
anyone upon Club premises under right
or privilege of each member. Club prem-
ises shall include but not [be] limited to
docks, floats, storage, and lift facilities
for said boats. Said absolution from
liability shall include but not be limited
tor—a) Fire; (b)) Theft; (e) Vandalism;
() Water damage;—(e) Negligent acts or

omissions.
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VI. Postscript

While the Court has no doubt that the
result reached and the reasons therefor
represent its best efforts to apply the law,
especially the law as set forth in the
Broadley case, to the facts of this case, the
question is somewhat close. As Judge
Boudin stated in Broadley, the issue in-
volves “... poorly developed and confus-
ing admiralty law ...”, Broadley, 471 F.3d
at 277, and although the Court in Broadley
set forth the factors which are to be con-
sidered when deciding whether to narrow
an exculpatory clause, id. at 276, there
have been no cases applying those factors
since the Broadley case was decided, and
specifically none dealing with an exculpato-
ry clause in the bylaws of a yacht club
which can be amended by the affected
members. In these circumstances, the
Court shall hear counsel as to whether
they wish the opportunity to appeal this
decision prior to proceeding further with
this case. A further status conference
shall be set to discuss that question.
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Background: Following affirmance of his
murder convictions, 424 Mass. 266, 675
N.E.2d 791, and denial of postconviction
relief, state prisoner petitioned for writ of
habeas corpus. The District Court, Lind-



